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Introduction 

 

 

Full fathom five thy father lies; 

Of his bones are coral made; 

Those are pearls that were his eyes: 

Nothing of him that doth fade 

But doth suffer a sea-change 

Into something rich and strange. 

 

William Shakespeare, The Tempest, Act I, Scene II.1 

  

                                                
1 Shakespeare, W., The Tempest, (1623, Isaac Jaggard and Edward Blount). 
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0.2: Originality and Methodology  

Ensuring that every MRE project includes due consideration of such 

impacts can only be provided by the law. This thesis is concerned with the 

examination and synthesis of the central laws and pollicy which govern MRE 

development in England and Wales. The originality of the work stems from the 

fact that there is currently a lack of scholarly activity in this area, in particular a 

lack of publications that synthesise and analyse such a broad set of separate 

yet interlinking legal spheres within the context of MRE. This work is therefore 

an evaluation and assimilation exercise set around themes of commonality 

(public and private law, sustainable devekopment and trusteeship), and does 

not propose to answer a solitary issue. This thesis aims to plug a gap in the 

legal literature and to provide a springboard for further research. 

The methodology employed was a desk-based enquiry. This involved 

searching legal databases and other online resources, law libraries, including 

the British Library, around themes linked to chapter structure. Relevant 

legislation, case law, journal articles, textbooks, governmental reports, NGO 

and industry reports were reviewed for their value, and assimilated and 

analysed within the chapter themes. 

Using this methodology, the spheres of law have been analysed as 

separate components with the aim of producing a synthesised account of the 

legal landscape in the context of MRE development in England and Wales, a 

permutation that has previously not been available. This approach facilitates a 

broad evaluation in order to identify the law as it currently exists, and the 

interactions between these laws and their implementation (policy is also 

discussed where relevant), and to offer some suggestions for reform. Due to the 
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breadth required to construct a synthesis of the current legal picture, there are 

consequently topics that have been omitted or only discussed to a depth 

necessary for this study. Some of these areas may prove to be fruitful for further 

research.  

Although any legal regime plays a central role in facilitating such offshore 

endeavours, it must be recognised that this research is but one narrow 

component of a much wider national, European and global picture. The 

intricacies of the gamut of policies, scientific, economic and social 

considerations that MRE development encompasses are outside the scope of 

this research but are referred to where particularly appropriate. 

0.3: Challenges 

This research was originally envisaged to comprise an analysis of the 

legal regimes governing wave energy in the United Kingdom in a socio-

economic context. Inevitably, the research topic has evolved over the course of 

study in order to refine the research topic into a manageable agenda. In the 

early stages of the project this was a relatively under-researched area of the law, 

but much academic and non-academic interest developed in the wake of the 

Marine and Coastal Access Act 2009 (MACAA). There was and remains an 

abundance of governmental, Non-Governmental Organisation and industry 

reports, but there remains a lack of legal research, particularly a lack of broad 

studies or discussions that stretch further than environmental law and/or 

scientific foci. This research does not portend to act as a substrate to all of the 

gaps in legal literature in this field, but does seek to assimilate and discuss the 

main legal spheres that connect with MRE development, highlighting issues and 

areas that may prove fruitful for further research. 
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overarching management of an environment, but whether this legislation can 

effectively deliver Sustainable Development remains to be seen.  

0.4: Outline of Chapters 

Chapter 1 serves as an introduction to the key global environmental 

themes which provide the context for MRE development: climate change, 

energy and Sustainable Development. This aims to serve as a backdrop for the 

significance of the development of this technology, but also as a warning for 

proceeding hastily without being supported by adequate legal precautions. 

 Chapter 2 concerns jurisdiction and proprietary rights in land across the 

tripartite stretch of MRE development sites. The first half of the chapter 

considers the maritime jurisdiction of the state and assesses the sovereign 

basis for particular activities and the rights of other states in the maritime zones, 

within the theory of the public trust. The second half of the chapter relates to 

English law and estates and interests in land. This seeks to provide 

consideration of the most suitable types of proprietary rights in land that may be 

sought by developers to acquire security of tenure, but also from the 

perspective of such rights being held by third parties, thereby potentially 

impacting upon site selection or use. 

Chapter 3 relates to the environmental legal framework, and is presented 

in two distinct parts: international environmental law and values; and the 

European and domestic marine environmental protection and planning regimes. 

There is a focus on the significance of Sustainable Development, and how this 

may be achieved in the shadow of a relatively fledgling industry operating in an 

environment where the range of impacts are not clear; both for lack of sector 

experience and for the complex and undiscovered complexities of the marine 

environment and its ecosystems.  
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Chapter 4 considers the regulatory control of MRE development, both 

onshore and offshore. Particular consideration is given to the evolution of the 

offshore consents and licensing regime, acting as a comparator for the recent 

reforms under the Marine and Coastal Access Act 2009. This is followed by final 

reflections as to the connections, conflicts and concerns within the current 

regime governing MRE development in England and Wales. 
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Chapter One 

 

The Context of Marine Renewable Energy Development 
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implementation of legally binding commitments have yet to be adequately 

addressed. 

The implementation of the KP and future climate change commitments 

requires a plethora of interrelated regional, domestic and local level policies and 

legal instruments across a number of competencies. The most relevant of these 

in the context of this thesis are energy and the environmental principle of 

Sustainable Development. The main EU and UK policies and legal mechanisms 

will be considered against the backdrop of international climate change. 

1.3: Climate Change Mitigation, Energy and Sustainable Development: 

Inextricably Linked Policies and Law 

Climate change mitigation, energy and Sustainable Development are 

inextricably linked arenas. Individually and collectively, they exist on the 

international, regional and national agendas to differing degrees of prominence. 

Energy targets, political pressure and market based mechanisms provide a 

means to meet GHG (principally CO2) reduction commitments, but they also seek 

to ensure the attainment of other important aims such as security and 

sustainability of energy supply, and meeting social and economic strategies: 

therefore energy consumption and sourcing have far reaching effects upon many 

aspects of society, economy and the environment. As such, energy policy and 

practice, legislative implementation and monitoring require uniformity across 

these wider themes. This involves aligning international, regional and national 

policies, legislation and principles in order to form clear lines of action linked to 

the range of objectives. Reconciling demand and necessity for such activities with 
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http://ec.europa.eu/clima/policies/eccp/index_en.htm
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territorial sea. There will clearly be conflict in some circumstances between 

energy exploitation, mineral extraction, maritime transport, public recreational 

uses and defence.  

Domestically, these navigational restrictions have been addressed to a 

certain extent by the Energy Act 2004 and the Marine and Coastal Access Act 

2009 (MACAA 2009), the implications of which are discussed in later chapters 

On a more comprehensive level, such conflicts may be addressed by the 

marine planning initiative now underway in English waters under the MACAA 

2009 (see Chapters 3 and 4). 

2.4.2: The Exclusive Economic Zone (EEZ)95 

If claimed, the Exclusive Economic Zone (EEZ) begins at 12nm and can 

extend to 200nm 96  (i.e. it may extend to a maximum of 200nm from the 

baseline97), where the state has supremacy to enforce such laws such as 

smuggling and immigration.98  Article 56(1) of UNCLOS III gives the coastal 

State sovereign rights for the purpose of exploring and exploiting, conserving 

and managing the living and non-living natural resources of the seabed and the 

subsoil of the EEZ. Historically this zone was primarily concerned with fishing 

and conservation, but this is now changing with expanding maritime endeavours, 

notably offshore renewable energy development, currently wind energy in 

particular. 

Unlike the continental shelf, the EEZ is not a natural geographic area that 

belongs inherently to the state. It is of legal construction, the existence of which 

must be declared by the state in order to benefit from its legal regime. Prior to 

                                                
95 Ibid., Part V. 
96 Ibid., Art 57. 
97 Ibid., Arts 55 and 57. 
98 Ibid., Art 60(2). 
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customary international law193 (although the court refused to acknowledge a 

single method of delimitation).194 

Although a waxing and waning of judicial preference and hybrids of these 

two approaches can be observed, the first applied in all of the above mentioned 

cases in some form, but predominantly in a pure application. From this it can be 

deduced that the more embedded approach was results-driven, but with a 

recognition that whilst this creates flexibility, it also decreases certainty, which 

may be somewhat counterbalanced by the corrective-equity approach. However, 

as there was no clear line of precedent, this arguably created an equitably fair 

(on a case by case basis), but potentially uncertain legal regime of delimitation.  

The second phase reaches from 1993 onwards. Starting with the 

Greenland/Jan Mayen case195 in 1993, this phase has witnessed a change of 

direction in which the courts have overtly applied the corrective-equity approach 

to EEZ, continental shelf and fisheries zone disputes. In the 1993 case, the ICJ 

determined that the equidistance approach forms part of customary 

international law. This has been echoed in later case law including the 

Eritrea/Yemen arbitration 196 , the Qatar/Bahrain case 197  and the 

Cameroon/Nigeria case.198 This latter ICJ judgment applied, for the first time, 

the corrective-equity approach to Articles 74 and 83 of UNCLOS III199, which 

was clearly endorsed in the Guyana/Suriname arbitration. 200  Although the 

Barbados/Trinidad and Tobago arbitration 201  and the Nicaragua/Honduras 

                                                
193 ICJ Reports 1969, p 46, para 85 and p 53 para 101(C)(1). 
194 Ibid., p 53, para 101(B) and p 49, para 90. 
195 ICJ Reports 1993. 
196 ICJ Reports 1999. 
197 ICJ Reports 2001. 
198 ICJ Reports 2002. 
199 Ibid., pp 441-442, paras 288-290. 
200 ICJ Reports 2007. 
201 ICJ Reports 2006. 
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relevant land, but that licences may be used in the alternative in order to gain 

permission from the landowner(s) in these areas. However, such personal rights 

would not provide an MRE developer with such security as it could be liable to 

unexpected revocation (for example, for breach of contract). Of utmost 

importance in the pursuit of security of tenure, is not only the purchase of 

estates in land, but the surety that that all other proprietary rights (most likely 

interests) in such estates are disclosed in order for a developer to either seek to 

remove them or to ensure avoidance of interference with those rights. This will 

help to ensure that infringements of other proprietary rights held in any land are 

kept to a minimum and that development plans will be less likely to be impeded 

by the indiscriminate appearance of such rights. Below a consideration of 

relevant English land law rules is provided, in the context of a developer gaining 

proprietary rights in the seabed, the foreshore and terra firma. 

In English law there is no concept of a unified coastal zone. Akin to the 

zonal method employed in the international law of the sea, in English law 

property rights are artificially alienated between the seabed, the foreshore and 

terra firma. This once again highlights potential issues for the sustainable 

management of the marine environment and the activities which take place 

within in it that also involve non-marine components.  

Working landwards, the seabed ends at the low-water mark, where the 

intertidal foreshore begins. The foreshore extends landwards up to the line of 

the medium high tide between the spring and neap tides, as per the cases of 

Lowe v Govett 262  (ordinary high water mark) and Attorney General v 

                                                
262 (1832) 110 ER 317. 
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unregistered land the risk of being bound by an undiscovered proprietary right is 

potentially greater than in registered land. The distinction will potentially be 

fundamental to developers, particularly in relation to the foreshore. Any 

purchase of unregistered land would also trigger compulsory registration267, 

potentially increasing the complexity and costs of such conveyances. 

The methods of protection of proprietary rights and how priority may be 

determined when there is a conflict (e.g. interference by one party) differs 

between the two regulatory systems. This is likely also to be of vital importance 

to purchasers of land (i.e. developers) in terms of what proprietary rights in land 

they will be bound by and in the event that a persons or persons come forward 

after the land has been acquired. 

2.7.3: Law and Equity 

 English land law is made up of common law and equitable rules (the 

latter originally derived from the Court of the Chancery, where decision were 

based on conscience (i.e. substance) rather than the hard black letter 

formalities of the common law. Since the Judicature Acts 1873-75, both legal 

and equitable rules are now administered by all courts in England and Wales. 

Although a discussion of the development of equity is outside the scope of this 

thesis, as discussed above, equity plays an important role in ocean 

management under UNCLOS III and, as will be discussed, is actually a central 

foundation of sustainable development generally and therefore in more recent 

strategies of ocean management. 268 

                                                
267 Land Registration Act 2002. 
268 Some examples of discussions of the development of equity can be found in Baker, J. H., 
(2002), ch 6. 
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In relation to the seabed, MRE developers are therefore required to 

approach the Crown Estate to establish security of tenure in order to legally 

enable the deposit of cables, pipelines and devices and to carry out activities 

sanctioned under UNCLOS III. The Crown Estate Commissioners, with the 

involvement of the Secretary of State (SoS) and in recent years the Marine 

Management Organisation (MMO), can award a lease for developments within 

the territorial sea, the EEZ, and possibly the continental shelf.  

The decision making process for the granting of such leases is well 

detailed by the Crown Estate, and involves several stages: 1) Exclusivity 

agreement (not always required), 2) Agreement for a lease, 3) Statutory 

consenting process, 4) Granting of the lease, and 5) Construction and 

operation.351  This initially involves the developer gaining exclusivity over an 

area of seabed or over seabed rights, an option to purchase, i.e. an estate 

contract (subject to the satisfaction of certain conditions), temporary rights to 

undertake ancillary activities related to the statutory consenting conditions (and 

the right for the developer to request the addition of an export cable route). It is 

clear that the granting or agreement for a lease does not confer development 

rights, and will only be issued once all of the statutory consents have been 

obtained 352  (Chapter 4). Developers must provide the Crown Estate with 

assurance they have the financial, technical and environmental capability to 

implement the project, usually in the form of a business development plan. Only 

after all conditions are met will the developer be granted a lease or seabed 

rights, otherwise the option will expire and no proprietary rights will be granted. 

                                                
351 Crown Estate, The Crown Estate role in Offshore Renewable Energy Developments: 
Briefing, (January 2014), p 2: http://www.thecrownestate.co.uk/media/5411/ei-the-crown-estate-
role-in-offshore-renewable-energy.pdf. 
352 Ibid., p 1: Under s 3(3) of the Crown Estate Act 1961 such options to purchase have a 
maximum ten year life. 

http://www.thecrownestate.co.uk/media/5411/ei-the-crown-estate-role-in-offshore-renewable-energy.pdf
http://www.thecrownestate.co.uk/media/5411/ei-the-crown-estate-role-in-offshore-renewable-energy.pdf


http://www.thecrownestate.co.uk/energy-and-infrastructure/offshore-wind-energy/our-portfolio/project-details/operational/
http://www.thecrownestate.co.uk/energy-and-infrastructure/offshore-wind-energy/our-portfolio/project-details/operational/
http://www.thecrownestate.co.uk/energy-and-infrastructure/offshore-wind-energy/our-portfolio/project-details/operational/
http://www.thecrownestate.co.uk/energy-and-infrastructure/offshore-wind-energy/our-portfolio/project-details/operational/
http://www.thecrownestate.co.uk/energy-and-infrastructure/offshore-wind-energy/working-with-us/leasing-rounds/
http://www.thecrownestate.co.uk/energy-and-infrastructure/offshore-wind-energy/working-with-us/leasing-rounds/


http://www.thecrownestate.co.uk/media/5476/uk-wave-and-tidal-key-resource-areas-project.pdf
http://www.thecrownestate.co.uk/media/5476/uk-wave-and-tidal-key-resource-areas-project.pdf
http://www.thecrownestate.co.uk/energy-and-infrastructure/wave-and-tidal/
http://www.thecrownestate.co.uk/estates-map/
http://www.thecrownestate.co.uk/news-and-media/news/2014/further-uk-wave-and-tidal-opportunities-unlocked/
http://www.thecrownestate.co.uk/news-and-media/news/2014/further-uk-wave-and-tidal-opportunities-unlocked/






http://en.wikipedia.org/wiki/New_Zealand_foreshore_and_seabed_controversy
http://en.wikipedia.org/wiki/New_Zealand_foreshore_and_seabed_controversy


http://www.landregistry.gov.uk/professional/guides/practice-guide-40s3




http://www.ukmarinesac.org.uk/activities/bait-collection/bc5_0_1.htm
http://www.ukmarinesac.org.uk/activities/bait-collection/bc5_0_1.htm








http://www.fig.net/pub/fig2008/papers/ts03f/ts03f_02_dumashie_2960.pdf










http://www.thecrownestate.co.uk/our-business/faqs/#relationshipbetweentceandduchiesofcornwallandlancaster
http://www.thecrownestate.co.uk/our-business/faqs/#relationshipbetweentceandduchiesofcornwallandlancaster
http://www.thecrownestate.co.uk/coastal/metal-detecting/maps/


http://www.duchyoflancaster.co.uk/properties-and-estates/holdings/foreshores/
https://www.whatdotheyknow.com/request/seabed


http://www.duchyofcornwall.eu/latest/?page_id=133
http://www.thecrownestate.co.uk/print/our_portfolio/marine.htm


146 
 

wildlife refuges. A great deal more of the coastline is under protective ownership 

by way of leases to local authorities. 

The Crown Estate has issued over two thousand leases for works and 

activities related to ports, moorings, wildfowling, fish farming, and conservation, 

and both Royal Duchies have disposed of interests in certain areas of foreshore 

that once formed parts of their estates443, and both lease significant areas of the 

foreshore and have issued licences for other activities such as sub-sea 

pipelines, cables, grazing on coastal marshes, moorings and wild fowling 

licences. 

Any private foreshore holdings are subject to a number of conditions, 

including the rights and duties of the Crown (the Duchies of Cornwall and 

Lancaster are obviously exempt from this latter constraint). All private foreshore 

holdings are subject to the rights and duties of Coast Protection Authorities and 

the Ministry of Defence. Where a conveyance is made of foreshore, Crown 

ownership is retained in respect of all mines and mineral substances within the 

land.444  

Today it is not common practice for the Crown Estate to dispose 

absolutely of Crown property, including the foreshore, instead preferring to grant 

leases for up to 150 years 445  subject to any consideration, covenants, 

conditions or restrictions they see fit. Previous grants of the foreshore to private 

owners are considered to be contrary to the idea of the public trust. The 

Commissioners also issue licences over parcels of land, for example, for metal 

detecting. The issuing of leases, licences or easements by the Crown Estate 
                                                
443 For example, the Duchy of Lancaster sold extensive interests during the 19th century, 
including the River Mersey Docks and land along the famous Blackpool Promenade. 
http://www.duchyoflancaster.co.uk/properties-and-estates/holdings/foreshores/. 
444 This is not directly stated in the 1961 Act, but see the Crown Estate Act 1961, s 2(4)(b). 
445 Ibid., s 3(2). 
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extends to inter alia, the placing of cables over or under foreshore. Companies 

are liable for all structures crossing the foreshore (and the seabed), and are 

responsible for the removal of cables and pipelines that are no longer in use. In 

certain circumstances, environmental considerations may be such that impact 

of removal may be deemed more harmful than leaving it in situ. Liability for 

these cables or pipelines remains with the original holder of the lease or licence. 

Whether the owner of the foreshore is the Crown Estate or another, the 

necessary proprietary interest (lease or easement) for MRE projects will have to 

be obtained from the owner of the foreshore, and the rights of existing lessees 

(and other proprietary rights446) and licensees identified and legally managed. 

Given the potential number of parties involved, their competing interests and 

obligations, and the difficulties of establishing title to the foreshore, obtaining 

accurate information as to ownership of a particular area could therefore prove 

to be a lengthy, costly and arduous task, acting as a possible constraint upon 

MRE developments from legal, practical and financial perspectives. 

There is also the possibility that where a foreshore owner refuses to 

grant a developer rights to lay the cable, that their title may become subject to a 

compulsory purchase order (CPO), but only if the development is in the public 

interest.447 Compulsory purchase is a legal mechanism by which an estate may 

be subjected to forced sale (freehold) or granting of another proprietary right 

(e.g. leasehold, easement etc.). This is non-consensual on the part of the 

landowner, and as such compensation mechanisms operate to put the owner in 

the position that they were in before the CPO was granted. The bodies able to 

                                                
446 For example, moorings have posed a particular legal quandary as it is unclear whether such 
acts can amount to adverse possession: see Fowley Marine (Emsworth) Ltd v Gafford [1968] 2 
QB 618, where the action amounted to trespass. 
447 See for example, Prest v Secretary of State for Wales (1982) 81 LGR 193, per Lord Denning 
MR. 
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enhanced integrated protection of the commons of the oceans. However, as 

with the jurisdictional and proprietary legal concerns discussed in Chapter 2, the 

environmental impacts of MRE developments cross the boundaries of land and 

sea and it is argued that only a truly integrated approach will suffice in the long 

term. This chapter focuses on the offshore aspects of MRE developments, 

particularly in respect of planning, as terrestrial planning has long been the 

subject of organised legal control (and is also discussed in further detail in 

Chapter 4). 12  The environmental considerations and legislation, particularly 

environmental impact assessments and strategic environmental assessments 

apply equally to terrestrial and offshore projects. 

Prefaced by a short introduction to the ideas of interconnectedness, 

science and the perceived impacts of MRE development, this chapter is divided 

into two distinct parts. The first is a discussion of selected environmental 

principles and international legislation. The second part of the chapter concerns 

the European and English (and/or UK) influence in the context of MRE 

development in England and Wales. 

3.2: An interconnected environment, science and MRE impacts 

3.2.1: Waves of impact 

Some renewable technologies have seemingly become less attractive for 

precisely their adverse environmental impact. For example, large hydro-

electricity generation, where the flooding of large areas of land and the 

consequent methane emissions from rotting vegetation, alongside the loss of 

habitats has all but precluded this kind of development, with little or no politico-

                                                
12 Town and Country Planning Act 1990. 
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